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Some Legal and Other Aspects of Chemical 
Tests for Intoxication 


By Hon. Henry W. Cument 
Municipal Magistrate, 
Plainfield.* 
1948, the City of New York 
had a population of about 8 mil- 
lion. That same year, the City 
of Plainfield, N. J. had a popula- 
tion of about 38,000. That same 
year, New York City convicted 
51 persons of drunken driving. 
That same year, the City of 
Plainfield convicted 50 persons 
for that offense. 

We'll agree this makes 
er pointed comparison. 
though comparisons are held 
sometimes to be odious, it is nec- 
essary also, sometimes, to make 
them to make a point. ‘Obviously 
New York City has more traffic; 
and obviously more offenders 
than Plainfield. The year 1948 
saw the institution of chemical 
tests to determine driver intoxi- 
cation in Plainfield. The previous 
year in Plainfield, there were 17 
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with the work of the 
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School, and with 


of Seton Hall 
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Law Ci enter 
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Outline of General Program 

In the period since its appoint- 
ment, the Committee defined the 
project in the broadest possible 
erms as an effort (1) to investi- 
tech- 


gate known methods and 

niques used by other groups; (2) 
to determine where new methods 
can be developed easily; (3) to 


und coordinate legal au- 


means rapid and 


simplify 


thorities by of 


integrated indexes; (4) to speed 
the location of information; (5) 
to reproduce and disseminate the 


sea quickly, cheaply and 
extensively 
All its work is 
the primary pt 
the bench and bar, 
prove quality and reduce cost 
Initial Project for Supreme Court 
Among the devices investigat- 
ed by the Committee was the 
enchenenl ally sorted punch card, 
which it found is presently used 
other fields to make rapid and 
searches of technical 
The state of the art 
has progressed gufficiently to 
justify launching an experi- 
mental project applying that de- 
vice to legal materials. 
With the announcement 
New Jersey Supreme Court 
new definitive set of rules 
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such convictions. For the year 
ended, there were 98 such con- 
victions. I do not know what 
the statistics, on this subject, re- 
veal for the year 1952 in New 
York City. 


I think, therefore, it can be 
said, again obviously, that en- 
forcement, or perhaps the meth- 
od of enforcement of the drunk- 
en driver, may be the key to a 
remedy for this enforcement 
problem. And that brings us to 
a part of the discussion, assign- 
ed to me today. 


The National Safety Council is 
authority for the statement that 
the driver under the influence 
of alcohol is 55 times more liable 
to be involved in a personal in- 
jury accident than _ operators 
with no alcohol. This percentage 
means 55 hundred percent 
State accident summaries for 
1946 showed that 20% of the 
drivers in fatal acidents and 23% 
of the adult pedestrians killed 
were reported as having been 
drinking. The fact that this type 
of violation, and its enforcement, 
is a problem with all of us, I 
feel we can certainly agree. 
There are difficulties of enforce- 


wise 


ment, as they relate to investi- 
gation and presentation of evi- 
dence in these cases. It is our 


thought to discuss these with 
you this afternoon, and to de- 
monstrate a method of detection 
of these 


Wsnect 
susbects 


As enforcement officials, it 


would be unthinkable in modern 


police methods, let us say, in a 
criminal prosecution for homi- 
cide by the administration of 
poison, to rely for your evidence 
of its presence, except by an ex- 
pert who has chemically analyz- 


It would 
and sim- 
evitence 
and sub- 
illness 


ed bo organs involved 
be unthinkable to alone 
ply sae lay or other 
of the victims objective 


jective symptoms of his 


. rial 
such as his breathing, facial 
color, condition of his pupils, etc.. 
and rely on these facts alone for 


ion. I seriously doubt 
modern criminal prose- 
cution in such a has gone 
to trial rested on such a state of 
facts alone. Yet, the presence of 

Icohol in the blood, and con- 
sequently, by medical authority 
its presence in the brain tissues, 
chemically a poison. Yet to- 
day, the general and accepted 
signs of intoxication are the odor 
of breath, abnormal speech, 
clumsiness of movement, which 


a convict 
that any 
case 
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are signs of incoordination, and 
vidence of what is looselv call- 
ed stimulation. No physician, or 
bio-chemist, much less a lay per- 


honestly say, from 
clinical findings, such as I have 
described, that there is alcohol 
present in the blood, without 
lying on a chemical test. Sure 


son, can 


re- 


you might say, we all can tell 
when a person is drunk—when 


he gives the odor, he staggers, his 


speech is thick, he is incoherent, 
his pupillary reactions are af- 
fected, his eyes are bloodshot, 


walk a line, can’t per- 

finger to nose test, 
touch a thumb tack, or properly 
perform the other usual tests. 
Yet, with exactly all those facts, 
there have been recorded, verifi- 
ed and confirmed instances, 
proved beyond any question of 
doubt, that the subject was not 
drunk, or under the influence of 
alcohol. To the contrary. the ul- 
timate and correct diagnosis 
found the victim suffering from 
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of a notice already filed on a file it again as of Feb. 3 so as ed January 1, 1953, and of the 
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—In view of the provisions of period. Since the motion has al- time for action under Rule 3:60-2 
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Rule 3:60-2 after the time fac: that it was not served until reason — naire ne enied 
limit fixed by Rule 5:3-4. Feb. 19. The notice was served th costs 
Digested from an opinion by too late and an application for 
McGrath, J.C.C. Union County jeave to file it nunc pro tunc ASSOCIATIONS —LABOR — 
Court. In Re: Hoffstedt. : is net the proper procedure. Rule that courts will not ex- 
On Aug. 4, 1952 the will Of piling nunc pro tunc is usual- ercise their jurisdiction in 
Robert Hoffstedt was probated. 1. ,ormitted where the court it-. matters between associations 
On Jan. 29 1953 an order was self s at 1ult There may be and their members until mem- é 
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latest rate he result of excusable “ft medy exists within the organi- 4, ae a baa ani . 
per annum but that th Y: id fo y zation. ; b Paes Bape skills of 1e DY} 
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Philip Klein, President that where relief is sought under ym 1946 ugh 1948; that he is ques 
Rule 3:60-2 because of excusable had received only $15,142.75: and woulk 
a that $8.357.25 was due him. venti 
NATIONAL SURETY CORPORATION ee . 
plaintiff was not employed as tertair 
Specializing in the Evvecution of 2n International tepresentative ; 
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visions as that it must 
ity to government work and that 
the agreement may be terminat- 
time by the Secretary 
strictions on uses 
yr preferences 


ts to such pro- 


give prior- 








of demised 


in uses created do not prevent 
the relation of landlord an 


from arising, nor does 
ywner’s will. 


recognized 


tenant 
termination at the 
A tenancy at will ls a 
kind of tenancy 
The city, on the other 
to the provisions that 
can carry on any other 
work it desires, has complete 
possession of the premises and 
facilities, a 


to pay accord- 

ing to a specified schedule for use 
of the premises and that the 
reserved the to have 
access at able times for 
inspection of the premises. View- 
ing the entire contract the Divis- 
ion is satisfied that it is a lease. 
Assessments are 
be correct and 
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orees 
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correctness 
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Special Seminar on Workmen's Compensation 
Litigation Arranged 

In the afternoon there will be 
a panel discussion on the medi- 
cal-legal aspects of diseases and 
injuries to the lungs, back and 
heart by Dr. Anthony J. Lanza, 
chairman, department of indus- 
trial medicine, N.Y.U. Post-Grad- 
uate Medical School; Dr. Robert 
M. Erdman, instructor, ortho- 
pedic surgery, N.Y.U. P-G Medi- 
cal School; and Dr. Leonard 
Goldwater, professor of upa- 
tional medicine, Columbia Univ- 
ersity School Public Health 
Discussion leaders will be Mr 
Horovitz and George E. Meredith, 
vice-president and general coun- 
sel, N.J. Manufacturers Casualty 
Insurance Company 


NEWARK Leading members 
of the medical and legal profes- 
sions will combine their efforts 
to iron out problems in work- 
men’s compensation litigation at 
Rutgers School of Law’s special 
seminar on that subject on Sat- 
urday, May 9. 

Co-sponsoring the all-day 
seminar, which will begin at 9:45 
a.m., will be New York University 
Post-Graduate Medical School, 
New Jersey State Department of 
Labor, New Jersey Medical Socie- 
ty and New Jersey State Bar As- 
sociation. 

Participating in 
will be Arthur Lé 
of law, Cornell University, 
Samuel B. Horovitz, Boston 


occ 


ol 


the 


arson, 


prozram 
professor 
and 
at- 


tendine 


interested in at 


should contact Rut- 


Those 
the seminar 


£ 
torney, two of the nation’s top 

legal authorities on workmen’s gers School of Law as soon as 
compensation. Mr. Larson’ is Possible. Fee for the session is 
author of the two-volume study £9.00 per person, which includes 
published last year, “Law of @n informal luncheon 


Workmen's 
has just been appointed 
the school University 


Compensation” and 
dean of 


of 


Lega! Secretaries Ass'n 
To Sponsor Training 


lou: + 
iaw Ol 


Pittsburgh. Mr. Horovitz is au- cC 
thor of “Injury and Death Under ourse 


Workmen’s Compensation Statu- 


tes.” The Monm uth — Secre- 


taries Association announces 
that it is lating plans to 
sponsor a _ Student Guidance 
Course for the training 
secretaries. The announcement 
was made by the association 
president, Annette aanapceeee 
tista, at a dinner meeting held a 
the Log Cabin Inn, aaicaatic 
Highlands, on April 16, 1953. 
These eligible to enroll in the 
course are girls under 21 years of 
age who are desirous of becom- 
ing legal secretaries. Mrs. DiGi- 
ambattista stated further the 
course will nct offer instructicn 
in typing, shorth and or any other 
business commercial subject, 
but is for the express purpose of 
familiarizing prospective ] 
retaries “pe legal ter 
ogy, forms of pleadings, we een- 


Purpose of the seminar is to 
survey the proper limits for law- 
yers and doctors in a workmen’s 
compensation dispute. Wex S. 
Malone, visiting professor of law 
at Rutgers, who is in charge of 
the program, stated that mem- 
bers of both professions are con- 
fused as to the proper role of 
the physician and the lawyer. 
“The various points of contact of 
medicine and law,” said Mr. Ma- 
lone, “will form the foundation 
for the discussion.” 

Mr. Malone is himself a lead- 
ing specialist in workmen’s com- 
pensation and is author of “Lou- 
isiana Workmen's Compensation 
Law and Practice.” 
In the seminar an 

made to acquaint members 
of the medical profession with 
the purely legal aspects of work- eral legal office e routine, all from 
men’s compensation and to a secretary’s viewpoint. Visual 
familiarize lawyers with those aids will be used where possible. 
parts of the body of medical The instructors will be legal sec- 
knowledge which are particular-|Yretaries of many years experi- 
ly useful in the trial of work- | ence and it is expected the course 
men’s compensation litigation. | Will run approximately six weeks. 

yeneral chai man of the all-| Upon the completion of the 
day program will be Dr. Henry A.) course, each student, if qualified, 
Brodkin. consultant, New Jersey Will receive a Certificate of Merit, 
Department of Labor and Indus- and if available, the name of an 
try. In the morning session, be- attorney requiring her services. 
sides a lecture by Mr. Larson, There will be no charge for en- 
there be talks bv Dr. David rollment in the course. The time 
H. Goldstein, associate profes- and place of the classes will be 
sor of industrial medicine, Dr.) announced when a group has 
Maxwell H. Poppel, professor of | been formed. 
radiology, and Dr. Milton Hal- Mrs. DiGiambattista particu- 
pern, associate porfessor of for- larly urges the girls who have re- 
ensic medicine—all of the faculty | cently graduated or are about 
of New York University Post- to graduate from high school to 
Graduate Medical School—and contact her at Keyport 7-1140 or 
Dr. Wallace B. Murphy, assistant! by writing her at Chingarora 
professor of clinical surzery, Ave.. Keyport, for further details. 
N.Y.U. College of Medicine. —_ 

Also in the morning session aaa 
will be lectures by Honorable 
John rancis, Essex County 
Court judge. and Hon. Harry S. 
Medinets. Deputy Director, N. J.| 
Workmen's Compensation Di- 


Sarin i} 
orm 


of legal 


or 


effort wi'l 
be sec 
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April 30 - May 2 
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VOICE OF THE BAR 


Comment and Cniticism Invited 


Editor, 
New Jersey Law Journal 
Exception is taken to your edi- 
torial of April 9th. “Deals in 
Criminal Cases”. It is unfortun- 
ate that the appeal of an appar- 
ently easy soiution inspired the 
author to assume that all who 
suggestion must do 


oppose his 

so * Perched upon the pedes- 
tal of abstract virtue ”. Virtue 
aside, I believe the suggestion 
expressed in that editorial 


amounts to nothing less than an 
ill-considered attack upon our 
principle of the separation of 
powers 

For the prosecutor to recom- 
acceptance of a plea of 
exchange for stip- 
(which sug- 


“non vult” in 
ulated punishment 
gestion nowheres rejected in 
the art would be to deiegate 
to the branch and the 
criminal population of the State 
the judicial function of imposing 
sentence. Surely this perversion 
of the role of the court into that 
of a rubber stamp, despite the 
theoretical power of the court 

would be the 


approval, 
widespread abuses. 


1S 
icle) 
executive 


to refuse 


prelude to 








The editorial suggests that the 
apptaern to this shadowy prac- 
ice be the Nevada approach to 
gambclin2z, i.e., make it legal and 
ie: problem is solved. I submit 
that the pra where it is 
racticed, is wt not merely 
ecause it is not accepted open- 

but because ithdraws thes 


the 




















essential pr n Of separ- 
tion of powe The proposed 
lution would not improve our 
system of er al justice, it 
voul nore i 
Just ho nuch a judge will 
LU t in the way of recommen- 
dations om th yrosecutor 
suming both to be completely 
honest depend upon the 
y2rsonalities ( ed and thei 
inderstanding of how much the 
yublic will stand fo Surely a 
ear line must be drawn whicl 
prevents th ) from being 
pressured intoa uicating its duty 
yi sentencing the lefendant 
Yur courts would i! better to 
let alleged inals go com- 
on é if no guilt can be 


than 


system in the 


to pros- 


manner 


Suggested cy the editorial on 
April 9th 

Perhaps we n2ed more prose- 
cutors; perhaps we need full- 
time prosecutors; perhaps we 


h-improved legislation 
Certainly we need a clearer ap- 
preciation of the cost we would 
pay “ if this practice were 
accepted as proper * 


need muc 






Myron W. Kronisch 

New Jersey Law Journal 
In the March 12th edition o 
he Law Journal, on page 1. a 





porting the 
f the Hudson Coun 
Association in cooperation 


the Kearny Board of Educa- 


was cCarr.ed 1 





oO 





Bar 
with 


tion in conducting a lecture 
| court room-visitation program for 


| 
r 
| 
jt 
| 
| 











; suc! @ 


| their 


| Associa 
guided | 





vision. 


high school seniors 
The fact that the 


credit for 


program was erroneously given 
to so splendid an organizati ion as 
he Hudson Cot ’ Bar Associa- 





I am also a 


tion of W hich pr “Ou a 
|}mem aber, instead of the rightful 
recipient of whatever encomiums 


or aphers wise are to be forthcom- 











ing, the West Hudson Assoc- 
iation, took second in my 
thoughts to the fact that the 
rogram was placed before the 
Bench and Bar of our State for 


appraisal. 
However. as ch 
school program, 
conducted by the 
Bar Associatio 
chance to further 
orcegram with 
bar associations of " State will 
investigate the po i of | 
school activity within | 
n organizations. 
the West Hudson Bar 
tion, felt that the mis- 
?) public premise that | 


of the 
initiated and 
West Hudson 
fives me a 
en the 
hope that all 


es 








aba) 
on 


ine 


oO 








ow 


a 
or 


We, 


ic 
“lawyers are great talkers” and 
not so great “doers” should find 


remedy in positive action. We 
nad 3 a product to sell worthy of 
any reputable salesman, the pro- 
fession sometimes joke about 
but all secretly revere. our own 
The New Jersey court revision of 
1848 and the consequent proud 
national reputation effected by 
such change gave potent 
selling point. 

Where best 
relations program? 

Mindful of statistics reflecting 
the unhappy in juvenile 
adventures; of the frequent and 
lamentable excuses proffered by 
unwi jurors and the failure 


we 





uS a 





to begin our public 


rise mis- 









4 1Y 
to cee erstand the function of a 
juror in our way of life: and the 
need for the young to have some 
appreciation of their rights and 
obligations when they emerge 











from the world of books into the 
vortex of making a living, the 
high schoo] senior was chosen as 
he sounding board for the ac- 
ion. 

The pr n has been set uP 
yn a three (3) day basis embrac 
ing a group of thirty ‘30) stud- 
nts and operates as follows 

lst day: A 50 minute lecture b 
a lawyer o 1e structure of 









Wn i 
s and 
court 

tally las 


nda ex- 





‘ed splendid results. The 
program has now been extended 
to a second school whi i 6 





‘D3 gra tu rte 








had “his day inc ’ Good for- 
une has been ours in that the 
Judges and all other per: f 
the Hudson County Courts ’ 
the Honorable Haydn Proctor 


joined in a wi 
program. 


have 
to the 













school is to take its Pees in the 
venture come fall. 

The lawyers gree sin n 
the pregram are unanimous in 
the view that has 
keen one to We in 
West Hudson roughly 

permanently the pro- 








for 





Willi Iris 
conauct 


titioner 
titioner 





-onduct 





members 
We s 


ation 


requests for 
> above all 


from 
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\ 
New Jers2y i 
I have read wit at interest 
the decision of the Supreme 


Lav The Family 


igne Vv 


Society of Eliza- 


in 


and Children’s 
beth. reported in 11 N. J. 473. 


Without expressing my own view 

t judgment of the major- 
I was prompted to take this 

to congratulate Jus- 
nfeld on his brilliant 
which he dissents. 

I think this opinion will find 
its way the history of juris- 
prudence along side the famous 
dissents of Supreme Court Jus- 
tices Brandeis and Holmes. 
Herman B. J. Weckstein 


ity. 
opportunity 
tice Wache 
opinion in 


in 





Reverses Award To 
Injured Baseball 
Spectator 


Pittsourgh. Pa The f 


sylvania Su 


are on 
heads int 


even women, 
when a foul ball 
grandstand. 

The court reversed a 
against the Philadelphia P 
in a damage suit by Reba S 
zel, 47, Allentown. She w 
by a foul ball while watch 
doubleheader at Shibe Park 


3d, 1949. 





ul 





Mrs. Schentzel contende 
it was the obligation of the 
ball club to take extraor 


precautions to protect 
spectators. She said it w 
first baseball game that sh 
attended and 
know the danger 
She also said her 


she di 


foul 
husban 


hat 


oI 


had been assured by the 
seller that the seats were 
a protective screen. 


n reversing the verdict 1 

1 by a Philadelphia Count 

the Superior Court held: 

“We think the fre 

which foul balls 
n 


I 


cal . - + = 
field are sometimes 


and re 


and 
tained by onlooke 


baseball games is a ma 


such common everyday 
ledge as to be a su 
idicial notice 
4 Stralns ou ie ( 





Builders To Expand 
E-snd Program 






‘Plans 


were set by tl 





cor nm ended to increase 





from $100.000 to $500.000 
Hanly urged builders t 
each new home o 


which would inc 
of the bond sp 
coverage for 

a care and maintenance 


let. 






Manacement and La “a 


To Switch Reles « 
Conference 






sixth 
bor to be be gy 
Universit 
Relations per 
May 6 to 8 at 
ter, 40 Washingtor 


ha) 
ail 





Representati-es of n g 
ment will take the part 


and union partic ipants wil 
management he 
session sceduled fo 

The “reverse” } 
the arbitration of a sam: 
pute has been worked ou 
Noble Braden, executiv 
oresident of the Ameri 
tration Association and 
man of the session. who 
that it will prove of pai 
value to conference partic 

Dr. Emanuel Stein. pr 
of economics at NYU. exe 
director of the Institute 
general chairman of the 
ence, will serve as official! 
trator. 

The three-day program 4% 
will feature sessions on suc 
ics as collective labor agree! 
economic actions in labc 
putes, principles and probl 
arbitration, and bargaining 


Fy 
or 








perior Court has he}; 
that spectators at baseball game 
their ow; 
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Chemical Tests 


N1 


itinued from page 1 





1 concussion, or brain 


a 


ly high blood pre: 
an instance, in Dr. Day’s 
experience, 


sr7ril]l rolat i. v 
will relate to you 





a 
wnhnicn 1 am 


inally acquired a diabetic 


which he died. Yet 
uld have testified these 
vere And yet, the 
ry procedure in 


Ar) 


qarunk. 











day, qualifies e 

to testify, by 

and conclusion, as 
What the law has 
spect, has been simy 
an aged l - 


d0lice en 
he arrest 


a Saturday nig 
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> Harge 








i weigh i) 

die centimeter of tl! 
Since the pro} 
blood is 2100 

ation the amount - 
blood can tl 


4. This 





reliability 


Method 






Breath 


or fractured skull, or 





For Intoxication 


Council in 1938. by 
Medical Associa- 
the American Bar As- 
others. There 





ne 


some 222 cities in which 
ne state enforcement agencies 
also made use of chemical tests 
These tests are used by states or 


i ix and the Dist- 
t of Columbia. Fourteen 


10 


States 
States 
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pe jlegislation 
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‘tS, Such as the 
‘ocrdination, 


with all other 
Clinical findings 
speech, 
In the from .05% 
and below, it is generally agreed 
medically that almost no one in 
this area will be affected by alco- 
hol. Therefore in this zone, that 
type of legislati states that 
such a findin result in a 
presumption driver was 


Te 
LC. 














not under the infil ce. 

To.tra te se zones into 
simple ns, it means this: 
Bearing in min hat the test 
only st of alcohol 
pres n the blood at the time 
the test nd that in 
the usual case proportion 
has already ff” by the 
body, seen the person 

has in 


In zone one ith 05° 
verage 150 

es of 100 
the middle 
yur ix ounces, and 


than 












i1@55 
ted in his 
I ‘es of 100 
prcof whiske SS, take a 
lcok at i hat total 
amount is prese he blood, 
d I think the per- 
epti involved. 
I don't think posed 
proble C ce 
eras s y friend 
1. Edwa Judge of 
he Mur Lincol: 
Nebraska H Drunken 
irive tnem- 
é é ff s each 
) ff rom 
iggineg é O 
reenin l ortwl 
60 A NINnkK he 
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it fel- 
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( e dar madman 

S th in. AS 

some write! Nn ne time 

is me 1 ential 

tnat we a nopvlie 

as | 

Sadly 

el enin yr 

ring a € l or 

4 Diun Inst iniver- 

S V he d to ope a crimin a as- 

a t asst ly ~ 

ng tO a Kie€SS1y 

th an aut 1 a 

affic offense misde- 

1egano tha yu kill 

dead, anc en your 

eS f t I 
‘quitta yn é 

are por t A 
+4 that we 











| Insurance— 

Plaintiff insurer filed an inter- 
pleader-wetion. It had issued a 
policy of life insurance to John 
Conroy, now deceased, in 1929. 
The policy named the estate of 
insured as beneficiary and re- 
served to the insured’ the 
right to change the beneficiary. 
The policy provided ... “the in- 
sured may designate a new bene- 
ficiary, with or without reserv- 
ing the right of change, by filing 
written notice thereof . ne 
rights of such new beneficiary 
shall be subject to any existing 
assignment of this policy made 
as herein provided”. 

The insured then changed the 
beneficiary to his wife and chil- 
dren, without reserving the right 
of further change. Thereafter, 
from time to time, the insured 
made other changes in benefici- 
arv. In 1938 he assigned the 
policy to trustees and later nam- 
ed them beneficiaries of the 
under a declaration of 


policy 


trust. In 1946 he made a loan 
yn the policy from the insurer. 


The 
other 
to 1950. 

The wife and children, the firs 
beneficiaries d ignate 
*hange, claim the proceeds of the 
policy contending first that their 
designation without reservation 


to make 


insured 


cnanges 1n 


thereafter made 
beneficiary up 


d by 


Cs 



















Jerse ase ons ulng 1 1; e- 
ficiat hange ause ich S 
hat here involved. Const1 

the policy, the court is satisfied 
that the original reservation of 


the right to change beneficiaries 
extends and continues intil 
given up by the insured, and such 
was the apparent intent and un- 


The 
h 


Oo! 


ling of the parties 
g ambiguity “wit 
the right 


perhaps, 


causin 
reserving 
would apply, 
insured had 
beneficiary 





Ir wltnou 





the 
irrevocably a 
subseque died. 

New Jersey reco 


terestS In a policy; 


named 


wno 


wher 


ntlv 


OY 
<9 8! 


izes two in 
that of the 


the bene- 


ra 


of 


insured and that 

ficiary. Each interest is assign- 
able separately, and with certain 
XC Ss, an assignment of one 


ffect the other. One 


1s 1s that an 


Insured to tf 


U.S. District Court Decisions 


insured. In such case an assign- 
ment by the insured assigns both 
his and the beneficiary’s interest. 
In the instant case when the 
1938 assignment was made, in- 
sured’s estate was named as 
beneficiary for $1500. To that ex- 
tent the assignees took an inter- 
est in the policy, as trustees. 
When, thereafter, insured also 
designated the trustee assignees 
as beneficiaries, they secured an 
interest in the balance as trus- 
tees. If the trust had been 
irrevocable, their right as- 
signee trustees would continue. 
However, the change of benefici- 
ary to the trustees made by in- 
sured expressly stated it was 
made with the right to make 
further change of beneficiary. 
This is a clear expression of in- 
tent that the trust be revocable 
and therefore trustees ac 
quired no greater right than i 


as 


tne 


¢ 





there had been no assignment 
in which case it is well establish- 





ed that the settlor of an insur- 
ance trust can revoke the trust 
by changing the _ beneficiary 
where such right is reserved. 

Ma 


ynr 





rch 





n C.J. 
BIE Bowe 


Civil 


OY. 
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A CIVIL AC 
PLEADINGS TO 
TRIAL, by Hub 


TION—F R 
OPENING 


Hickam of 
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Indianapolis, ndiana Bar. Pub- 
lished by the Committee on Con- 
uit , mn of th: 
lie, olla- 

nerican Bal 

ith 36t 
Pennsvl- 

953 
" lide 
a I a8) 


lul 
yf the In- 
; ali tec i h 
dianapolis Bal X f h 
background of long experier 
ount 


He has been 
nd , 





a “city” law 





1 The Complaint 
Pleadings and 
ceding Answer 
Answer 

Summary J 
Organization 


ment of the Files 
6 Analysis of t 
7 The use of Visua 


Depositions and 
Requests for 
Stipulations as 
for Proof 

The Pre-Trial Conference 
Negotiati Wit 


10ns 


ra} 
9 
10 





Counsel 
The Trial Brief 


Preparation Documents 


for Use in the Trial 

15 Preparing the Witness 

16 Should a Jury Trial be Re- 
quested 

17 Preparing Jury Instructions 
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jrunken drivers knowingly de- 

tr d reduce 

I where 

hey cannot cont selves 

let alone their 

Their reflexes sed so 

that they themselves do not 
Continued on page 6, col. 1) 
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the privilege against self incrim- which said that, under the New toxicating liquors; and which 
ination? Can the evidence so York Statute, there must be a tends to deprive him of that 
procured be used against a showing that a person is “intoxi- clear: intellect and control 
driver? Can such evidence pro- cated” rather than “under the of ] ich he would other- 


influence.” 
However, 


cured by compulsion be admitted 
without a violation of the priv- 
ilege? Time does not permit of a 
detailed discussion of this sub- 
ject and its various constitution- 
al and legislative aspects. Suffice 
it to say that the privilege 
against self incrimination ap- 
to the extraction from a 
of verbal or written ad- 


I think there 


tion of driving under the 


lowed it. 
What, legally, in 


lis 
plles 
person 


exists 
in New Jersey, a rather clear and 
well defined judicial interpreta- 
in- 
fluence. This kind of interpreta- 
tion seems to meet with approv- 
al, in other states, who have fol- 


New Jersey, is g 





So driving an 
1utomobile upon a public street 
while under the influence of in- 
toxicating liquor offends ... even 
hough he drives so slowly and 
so skillfully and carefully that 
the public is not annoyed or en- 
dangered.” 


se possess yne 


I think it can be agreed that 
sound and lucid definition 





and construction of the statutory 
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language. It has been so constru- 
1 in New Jersey for 35 years. 
The duty law en- 
forcement agencies and the judi- 
‘iary is not to convict the guilty. 
That duty is to protect the in- 
nocent. Therefore, would not the 


highest of 





| use of a reliable scientific aid to 
= determine the blood alcohol per- 
= centage perform the first and 


important task in justice of 
vrotecti1.g the innocent: and the 
second task of finding the guilty? 

Our own personal experience 
in Plainfield finds better than 


most 





f 


25% of drivers, who are examined 
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by chemical test, being freed. I 
no doubt that many of 
the instances, because of clinical 
signs coupled with the odor of an 
intoxicant, there could be grave 
danger conviction of an in- 
nocent operator. We ought to 
seek out and employ such reliab'‘e 
scientific aids, within our power 
so to do, to avoid any such con- 


sequence 


have ir 


f 
IT 












these 
reading to 
nuary, 1952, 


Permit me to conclude 
opening remarks by 


you a news article, Ja 


‘f an occurrence in Hartford, 
Conn., close home to us. I may 
also state that the story in the 


article is not uncommon. I have 
n my file, at least a dozen case 
histories of such incidents—this 
one being only typical. 

Hartford, Conn. “Raymond W. 
Hale, 57, of Farmington, a tech- 
nical artist for the Pratt & Whit- 
|ney Division of United Aircraft 
Corporation was arrested in West 
|Hartford Friday night after his 
car struck parked cars. 
He was taken to Police Head- 
| quarters, examined by the Police 
Surgeon and pronounced drunk. 
| When notified of her husband’s 
arrest, Mrs. Hale said she was 
sure had not been drinking. 
She called the family doctor who 
went with her to Police Head- 
quarters. He ordered Hale to a 
Hartford hospital. Hale was con- 
scious When examined at head- 
quarters by the Police Surgeon, 
but unaware that he had had a 
stroke and unable to explain 
what happened. He also had been 
tion for a diabetic 
1, Which led to the belief 
breath carried the odor 


several 


he 
ne 










At the hospital, it was deter- 
inined that Hale had suffered a 
ereb hemmorhage. He died 


the next morning.” 
That couldn't happen with a 
chemical test! 











subdivision. 
as acreage. 


asset. Loeb, T.C.M. 3-12-53. 


whose members omitted substan- 
tial 
Taxpayer 
omission. 


for 


3-13-53 T.C.M. 


BURPO COMPANY 





I income 
Above facts did 
shcw an intenticn to defraud. 


Pancol v T.C.M. 3-5-53 
Capital Gains: Taxpayer pat- 


cmission 


HELD 


noe 


ented a machine and granted to 
a manufacturer the _ exclusive 
right to vend, sell, license or re- 


license 

HELD: Above constituted sale 
of patent, the royalties under 
which constituted a capital gain. 
Wemp v. US. Ct of Clms. 3-3-53. 

Injunction: Taxpayer secured 

an injunction against the Com- 
missioner, alleging that his re- 
fusal accept a bond to stay 
colle a jeopardy assess- 
ment was i ri: 
HELD: Collector is required to 
accept bond as required by the 
Statute. U.S. v. Mazzello, CC.C.A. 
2-3-53. 

Limitations: 
absent four years 
eral Judicial District, in which 
he had evaded taxes. During this] 
absence, more than six years had 
elapsed. 

HELD: The absence of the de- 
fendant prevented the running of | 
the Statute of limitations. U.S. v. 
Satz, D.C. 6-2-52 

Wagering Tax: 


+ 
LO 
sti0n In 


yy error 
Lk SicU 


Defendant was 
from the Fed- 





Taxpayer was 
indicted for ling to comply 
with wagering tax and claims 
that the law invalid since its 
purpose is regulatory rather than 
revenue producing. 

HELD: Since a purpose of the 
law is for taxation, it is valid. 
Kahriger v. U. S. Sup. Ct. 3-9-53. 

Transferees: Plaintiff seeks to 
enjoin the Collector from en- 
forcing a transferee tax lien upon 
their property on the ground that 
they were the purchaser for 
value frcm the original taxpayer 

HELD: Injunction will be 
granted since taxpayer would be 
irreparably harmed if their prop- 
erty was sold. Shelton v. Gill, 
Collector, C.C.A. 2-17-53. 

Capital Gains: Taxpayer pur- 
chased 42 acres of undeveloped 
land which was originally bought 
for the purpose of residential 
Instead it was sold 


oO 


1S 


HELD: Sale constituted capital 


a mem- 


one of 


Fraud: Taxpayer was 
ber of a partnership, 


from the partnership. 
did not know of the 


sales 


HELD: Taxpayer was not liable 
fraud penalty. Stoumen, 
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Page Eight 
598 Taxpayers Convicted 
Of Income Tax Evasion 
in 1952 

Five hundred and ninety-eight 
federal taxpayers were convict- 
ed of tax evasion last year, ac- 


cording to an analysis of USS. 
Dept. of Justice penal statistics 
by Commerce Clearing House, 


national reporting authority on 
tax and business law 

This is 16 times the number 
convicted in 1942 when only 36 
taxpayers found guilty of 
evasion. 


were 


Fines imposed as a result of 
conviction mounted at a faster 
rate. In 1952, these fines were 


nearly three million dollars. This 
was 21 times the amount col- 
lected in 1942 

The analysis prepared by CCH 
shows that while totals for con- 
victions and fines’ increased, 
there was also a substantial rise 
in the number of income tax 
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ETHICS OPINION 


Question No. 422 

Receivers Appointments 

Is there any objection to my 
appointment as Referee or Re- 
ceiver by a Supreme Court Jus- 
tice who was a former partner of 
mine? After being associated for 
over fifteen years, the partner- 
ship was dissolved upon the elec- 
tion of my partner to the Su- 
preme Court more than four 
years ago 





returns filed. 
number of convictions 
times great as the 
in numker of tax returns 
over the past 11 years. 
Cited in the CCH 
the wide range of those who were 


The increase in 
was 11 
increase 
filed 


as 


analysls 15S 


convicted in 1952. One was a 
“ecokie’” whose taxes and pen- 
alties amounted to $41.68. An- 
other was a professional man 


who paid taxes and penalties of 
$2,500,900 plus $850,000 in inter- 
est. Fictitious tax dependents 
accounted for a number of other 
convictions. 


Announcements 


Herbert Koransky an 
the opening of offices f 
general practice of law 


Main St., Boonton. 


nounces 
or the 
BU et 


Rothbard, Harris & Oxfeld an- 


nounce that on May 1 the firm 
will move its Newark office to 
the National Newark Building, 
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Answer to Question No. 422 

The question contains elements 
of (a) judicial ethics and (b) 
professional ethics 

The canons of professional 
ethics are silent on the question. 


Paragraph 12 of the canons of 
judicial ethics, in so far as is 
material, reads 


“12. APPOINTEES OF THE 
JUDICIARY AND THEIR COM- 
PENSATION. Trustees, receiv- 
ers, referees, guard- 
ians and other I 


pointed by a judge 


masters, 
persons ap- 


to aid in 





he stration of justice 
shou > the strictest prob- 
ity and impartiality and should 
be selected with a view soiely to 
their character and fitness 
The power of making such ap- 
pointments should not be ex- 
ercised by him fur personal 
and partisa advantage He 
should not permit his appoint- 
controlled by 

himself. He should 

ytism and undue 





appoint- 
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well as size 
No appointments 
yartner shou be 
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eS yet saperiones De tet tae ae ATTORNEY 
t entra handlin le. trial and 

éutele work “Good aalary. working coadl: Paes eee 
sus and opper ty for rapid advances at Se, oa 

Send resume stating salary desire “fee ae 
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CORPORAT; 
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mPORTUNITY FOR CAREER | 2 
InVestivativ mid adjustr t for } ? 
iff . 2 p = u 
wke i 1 sala | Jerse 15s 
\v> \ ORNI ‘ \ kD DbsIR} - 
WANTI D> AW I WITH SOME TRIAL 
experie tive 4assa County 
Offi Ex t Sala wit rticipation. 
Box 167 
maser aiick Pes Fe : . pieces AWYER, RI TLY AD ITED 
Be eeeeee OFFICE ooLUMBIA LAW POLLS A \ 
EMPLOYMENT WANTED hee BE lt Be ee, 
UNG ATTORNEY, LAW RBVIEW, AD- FOR RENT 
; 3 n general practice. Box | LAWYER DESIRES 1 NT 0 = 
U.S. District Court Call H WITH ar 2 
called ” Alfred E. Modarelli for the r ” 
rOK SALE 
OR SALE C.s SUPREME 
Pari ana 
OFFICE SPACE WANT! D 
COURT ve 
299 LEROY MILLAR 
Judge | 102 No. Main St., Paterson, NJ | 
e. at LAmbert 3-1803 | 
5 >) 
4335S > YEARS XPERIEN 
. APPRAISER | 
REAL & PERSONAL PROPERT | 
29995 13075 445 ESTATES. INHERITANCE TAX } 
Y39RS l FEDERAL. STATE & COUNTY COURTS | 
2160C 2126S — ESTATES LIQUIDATED — 
( 2 M. R. LANES | 
2254S 22 292S 2 200 OLIVER ST.. NEWARK 5, N J. | 
2455C - 24635 : MArket 3-1119 | 
| S -* 5 2 63C 63 —— —7 
2541C - 26420 - 2659S ATTORNEY COOPERATION SOLICITED 
W. D. ETTINGER & CO. 
FIRE ADJUSTERS 
> “ - FOR THE ASSURED 
“ 3 CL NTON ST., NEWARI 
Mitchell 2-4694-5 
ay — —_ 
a pi - s —We Cooperate With Attorney 
y H, SHERER SARASOHN & CO. 
STANI F Rt FIRE ADJUSTERS FOR THE 
=e ) y POLICYHOLDER 
pace eau ‘ 14 786 Broad Street, 
Newark 2, N. J. 
STA ~ MArket 3-3213-4 
; sri zg ee 
ES 2 = 
wit ng ; Fire Adjusting 
t 2 ~t SERVICE TO ATTORNEYS 
: IRVING M. MINION 
- ? . Associated Adjusters 
HARLES BLUME, |. 24 Commerce St., Newark 
x tie eae Mitchell 2-1771 MArket 2-562 
}.——A 2 May 7, 14, 21 nea 








BUSINESS and 
MORTGAGE 


MORGAN CO. 


rorwarders Recognized 





LOANS 


€0 PARK PL. 
NEWARK 2, 
Mitchell 2-05° 























COMPANY OF NEW JFRSEY 


A sound company engaged 
exclusively in the examina- 
tion and insurance of titles 
to real estate. 





Mitchell 2-7875 














LAWYERS-CLINTON TITLE INSURANCE 


A New Jersey Corporation—ORGANIZED 1928—Serving New JerseY 
7 NELSON PLACE 5. Essex County Hall of Records NEWARK, N. J. 


Rates on Request 


OUTS 








